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FILED DISTRICT COURT
Third Judicial District

NOV O4 2013
By:

Salt Lake County

-r-j

I\._
-------=-_.:.,.:::::,__

Deputy Clerk

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

WEIMAN HA, et al.,

FINDINGS OF FACT, CONCLUSIONS
OF LAW, ORDER AND JUDGMENT

Plaintiffs,
vs.

Case No. 110913027
CUONG SI TRANG, et al.,
Judge Su J. Chon
Defendants.

A bench trial commenced in this matter on Monday, August 5, 2013 and continued
through August 6, 7 and 8, 2013 and September 3, 4, and 5, 2013. Plaintiffs Weiman Ha, Muoi
Ha and Olivia Ha (collectively, "Plaintiffs") were represented by Russell T. Monahan of Cook &
Monahan, P.C. Defendants Cuong Si Trang, Sylvia Trang and Southeast Supermarket, Inc.
(collectively, "Defendants"), were represented by Michael P. Petrogeorge and Nicole G. Farrell
of Parsons Behle & Latimer, P.C.
After considering all of the evidence presented at trial and hearing the arguments of
counsel, the Court hereby enters its Findings of Fact and Conclusions of Law as follows:
FINDINGS OF FACT

I.

In 1997, Cuong Trang ("Cuong,,) decided to quit his job as an engineer and

purchase an Asian food market known as "Tay Do."

2.

Cuong acquired the market using his own savings and additional money from his

uncle in July 1997.
3.

Cuong renamed the market "New Tay Do" and operated the market as a sole

proprietorship.
4.

At some point in 1997, Cuong's wife, Pamela Trang ("Pamela") informed her

siblings and Cuong's in-laws, including Weiman Ha ("Weiman"), Muoi Ha ("Muoi") and Olivia
Ha ("Olivia"), regarding the acquisition of the market.
5.

Muoi and Olivia came to Salt Lake City in 1997 to count inventory at the market

with respect to the purchase. Muoi and Olivia were Canadian residents at that time and traveled
to Salt Lake City from time to time to assist with the market.
6.

At some point in 1997 or 1998, Weiman was brought in to help the market

because of his general business experience. He did not have experience in running a market.
7.

At some point in 1997, both Muoi and Olivia contributed funds to Cuong for the

market. Muoi contributed a total of forty thousand dollars ($40,000.00), and Olivia contributed
five thousand dollars ($5,000.00).
8.

Weiman did not contribute any money to the market, and the Court did not find

Weiman's testimony credible. He was unable to testify how much money he contributed and
when he made any contributions, unlike the other Plaintiffs. Weiman's testimony throughout the
trial was also contradictory in other areas. For example, he testified that both he and Cuong were

responsible for incorporation but he did not know whose handwriting was on certain
incorporation documents. Given his lack of English speaking ability, he would have been unable
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to create any of these documents. His testimony on checks written by him on the Company's
account for personal expenses was also not credible.
9.

Lavirtlna Ha ("Lavinia"), another in-law, contributed twenty thousand dollars

($20,000.00) to the market.
10.

In 1999, Cuong and Weiman decided to incorporate the business. The decision

was made to rename the market "Southeast Supermarket." Its principal place of business is 422
East 900 South, Salt Lake City, Utah, 8411 l.

11.

Weiman's daughter, Ellen Ha ("Ellen"), an accountant living in California, was

asked to assist Cuong and Weiman in fanning the corporate entity to operate the business. Ellen
assisted in the preparation of Articles of Incorporation and Corporate Bylaws and other
documents for Southeast Supermarket, Inc. (the "Company"). Although Weiman claimed that he
and Cuong prepared the documents, the Court does not find that credible.

Sylvia Trang

("Sylvia") testified that she lived with Ellen and saw her preparing the incorporation documents.
12.

The Company was officially formed on March 24, 1999 as a C corporation. The

Articles of Incorporation for the Company identify both Cuong and Weiman as directors of the
Company.

13.

Both Cuong and Weiman were aware of their assigned role as Directors of the

Company, and both agreed to serve in that capacity.
14.

The Articles of Incorporation for the Company authorize the issuance of 145,700

shares of stock.
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15.

Plaintiffs attempted to establish the allocation of shares by use of the Election of S

Corporation, Form 2553 (the "Election Fonn"). The Court does not find that this document is
evidence of the proper allocation of shares in the Company. The Election Form dated on March
24, 1999 was prepared in handwriting by someone other than Cuong, Weiman, Muoi and Olivia.
Those four parties testified that the Election Form was not prepared in their own handwriting.
This form showed a different allocation of shares and was originally signed by the parties. This
document was never filed with the IRS. Sylvia testified that while she was living with Ellen,
Ellen prepared this form at Weiman's direction. In November 2006, Ellen found the Election
Form in her files when she moved to Washington and mailed it to Sylvia.
I 6.

On or before March 24, 1999, it was initially detennined that shares in the

Company would be issued as follows: Cuong: 65,000; Muoi: 40,000; Lavinia: 35,700; Olivia:
5,000. Lavinia later determined however, that she wanted 15,700 of her anticipated shares to be
issued to her brother, Weiman, in recognition of the work he had been doing at the market. It
was therefore agreed that the shares- of the Company would be issued as follows:

Cuorig:

65,000; Muoi: 40,000; Lavinia: 20,000; Weiman: 15,700; Olivia: 5,000.
17.

No share certificates were issued.

18.

On March 23, 1999, Lavinia, who lived and worked in California, executed a

proxy authorizing her brother, Weiman, to vote her shares in the Company in her absence.
Unlike the other Ha family members, Lavinia was not involved in the day-to-day running of the
market. Sylvia testified that she was also living with Lavinia at the time, and Lavinia showed
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her the document and explained it to her. Cuong also testified that he received the signed proxy
mailed from Lavinia around that time.
19.

Copies of the Company's Articles oflncorporation and Bylaws were provided to

Cuong and Weiman, on or around March 24, 1999. Copies of the Articles and Bylaws were later
fom1d in a room strictly under Weiman's possession and control, proving he had received them.
20.

There is no additional evidence that Muoi and Olivia received these documents.

Muoi and Olivia also were not involved in the formation of the Company.
21.

On March 26, 1999, the Company's bylaws were amended to correct an internal

numbering error. No substantive revisions were made.
22.

The Company's Bylaws provide that shares in the Company cannot be sold

outside the Company. The Company Bylaws further provide that any transfer of shares must be
approved by the President and Secretary of the Company, and that the transaction must occur in
the physical presence of the President and Secretary of the Company as well as the Company's
legal counsel.
23.

Weiman, Muoi and Olivia each worked as employees of the Company. Weiman

had general responsibility for the financial affairs of the Company, had access to and signature
authority on the Company's bank accom1ts, and was responsible for tax filings, including sales
and income tax filings. Weiman also had control of the company records. Muoi and Olivia
worked as sales clerks and assisted in the ordering of inventory.

24.

Cuong also worked in the supermarket and worked in banking, inventory,

stocking, preparation of certain food products, and administrative and corporate matters. Cuong
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frequently called upon his children to help at the market and to ensure that all of the work could
be done.
25.

The Company was a family run corporation.

The Company did not follow

corporate procedures all the time, and it was run loosely by Weiman, Cuong, Muoi and Olivia
during this period.
26.

In 2004, Weiman Ha opened a restaurant next to the market.

27.

In 2004, Weiman Ha suffered a stroke which temporarily paralyzed him on his

left side. After his stroke, Weiman Ha returned to work at the market but worked less hours.
28.

In late December 2004, it was discovered that Weiman had been writing checks

on the Company accounts in order to pay for rent for the separate restaurant, South China House,
which he had opened next door, to pay for equipment and upgrades for the restaurant, and to pay
for personal expenses, including medical expenses associated with a stroke. As a result of this
discovery, Cuong removed Weiman as Director and revoked his signature authority on the
Company's accounts.
29.

Around this same time, Lavinia revoked the proxy she had given to Weiman to

vote her shares in the Company. The proxy revocation was mailed to and received by Cuong.
30.

In 2007, it was determined that Muoi was taking money from the Company.

Muoi testified that she had not taken money from the Company, but video evidence showed that
she had engaged in taking money surreptitiously from the cash register. As a result of this
discovery, Muoi's employment with the company was terminated. The Court does not find her
testimony to be credible.
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31.

On November 6, 2007, Muoi entered into a Stock Purchase Agreement purporting

to transfer her 40,000 shares in the Company to her brother, Weiman, for $57,000. Weiman
never paid Muoi any money for the shares. The Stock Purchase Agreement was never approved
by Cuong, as the Company President, and the transfer did not occur in the presence of Cuong, as
the Company President, or in the presence of the Company's legal counsel. However, the Court
finds that Muoi was not aware of the share transfer restriction, and she is still the owner of the
40,000 shares.
32.

In May 2009, Cuong and Sylvia discovered that the tax filings had not been filed

with the federal government and state.
33.

The Company later filed several tax returns based on the incomplete corporate

records, including the Election form, and incorrectly stated the stock shareholders in the
Company. The Court finds the testimony credible that the Company was waiting, on the advice
of their accounting professionals, for the Court's detennination of ownership.
34.

Cuong and Sylvia consistently asked Weiman for the tax records. He would

provide them some of the documents from his restaurant, piecemeal or a box at a time, but the
records were not complete. Cuong and Sylvia also discovered that the corporate records were
missing.
35.

Weiman had an office at the Company that he had sole control over and the only

key. He testified that he had not given them the key and had thrown it away.
36.

In 2009, Sylvia hired a locksmith to open the office door. Inside the office was a

bed, a desk, a shrine to Weiman' s mother, and cookware for making food. Also inside were
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numerous corporate documents strewn throughout the office, including the Articles of
Incorporation and Bylaws.
37.

These documents were still not complete. Weiman failed to provide them with

any other tax documents. The corporate records were also incomplete. Sylvia went through old
computers at the family home and found several old corporate documents. Because of the age of
the computers and the software, she was unable to transfer documents to the new computers.
She therefore recreated these docwnents word for word, including the documents from Lavinia
regarding her shares.
38.

Both Cuong and Sylvia testified that Lavinia had initially signed several

documents regarding her shares. Weiman had the corporate documents in his possession when
these documents went missing. Lavinia signed several documents indicating that was the owner
of 20,000 shares, contributed $20,000, revoked the stock proxy, and eventually sold her shares
back to the Company.
39.

On November 14, 2009, Sylvia became the Secretary and Treasurer of the

Company. Cuong continued to serve as the Company's President and CEO. Cuong's son,
Thanh Trang, became the Company's Chief Marketing Officer and Chief Operating Officer.
40.

On February 26, 2010, Weiman sent a letter to the Company, Attn: Cuong,

demanding that a special shareholders meeting be held on March 12, 2010 at 2:00 p.m. at the
corporate offices of the Company (the "February 2010 Demand"). This meeting was never held
because he had not addressed the letter to the secretary of the corporation.
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41.

In March 2010, Weiman was removed as a director from the State of Utah's

records, but the Court does not find that this is evidence that he was retained as a director since
2004.

Sylvia's testimony that the online reporting allowed them to update the records of

directors and officers online for the first time was credible.
42.

On April 18, 20 l 0, Cuong, Lavinia, Weiman and Olivia met at the South China

House Restaurant to discuss business and shareholders' concerns at Lavinia's request. The Court
,.d)

finds that this supports Defendant's claims that Lavinia was a shareholder.
43.

The Company attempted to hold a special shareholders meeting on April 19,

2010, and sent out notice. Cuong was the only shareholder in attendance and thus no business
was conducted.
44.

In 2011, there was a dispute regarding Olivia's activities at the supermarket, and

as a result, Olivia's employment with the Company was terminated.
45.

Since Olivia's termination in 2011, the supermarket has been operated entirely by

Cuong and bis children, including Sylvia and Thanh, and non-family employees. Plaintiffs have
had no further involvement in the operation of the Company.
46.

On April 11, 2011, counsel for Plaintiffs sent the Company, Attn: Cuong and

Sylvia, a letter demanding that a special shareholders meeting be convened at the corporate
offices of the Company no later than July 1, 2011 (the "April 2011 Demand"). This letter was
not signed by the Plaintiffs as required by the Bylaws so the meeting was never held.
47.

On July 17, 2013, Lavinia entered into a Stock Interest Redemption Agreement

pursuant to which the Company agreed to redeem her 20,000 shares for $138,000.
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48.

Cuong currently has no other business or employment besides the Company.

49.

Weiman continues to own and operate his restaurant, South China House.

50.

Defendants and Plaintiffs dispute the ownership of the Company. Defendants

assert that Cuong owns the majority of shares in the Company, whereas Plaintiffs assert that
they, collectively, have a majority interest in the Company.

CONCLUSIONS OF LAW
Based on the foregoing findings of fact, the Court makes the following Conclusions of

Law:
1.

On or around March 24, 1999, the Company had 145,700 issued and outstanding

shares, with Cuong holding 65,000 (or 44.6%) 1 of the issued and outstanding shares, Muoi
holding 40,000 (or 27.5%)2 of the issued and outstanding shares, Lavinia holding 20,000 (or
13.7%) of the issued and outstanding shares, Weiman holding 15,700 (or 10.8%)3 of the issued
and outstanding shares, and Olivia holding 5,000 (or 3.4%)4 of the issued and outstanding shares.
2.

The Stock Purchase Agreement pursuant to which Muoi attempted to transfer her

shares in the Company to Weiman violated the express provisions of the Company's Bylaws.
Although Weiman is charged with notice of the restrictions, Muoi did not have notice of the
restrictions and therefore, Muoi retains the 40,000 shares.

1

All percentages are approximate.

2

All percentages are approximate,

3

All percentages are approximate.

4

All percentages are approximate.
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3.

The total number of issued and outstanding shares, and the percentages of

ownership, did not change until July 17, 2013.
4.

As a result of the Shareholder Interest Redemption Agreement entered into by and

between Lavinia and the Company on July 17, 2013, Lavinia's 20,000 shares were redeemed by
the Company for $138,000. Lavinia no longer has any interest in the Company.

5.

As of July 17, 2013, the total issued and outstanding shares in the company was

reduced to 125,700, with Cuong holding 65,000 (or 51.71%)5 of the issued and outstanding
shares, Muoi holding 40,000 (or 31.82%)6 of the issued and outstanding shares, Weiman holding
15,700 (or 12.49%)7 of the issued and outstanding shar~, and Olivia holding 5,000 (or 3.97%)8
of the issued and outstanding shares.
6.

Although Utah law requires a company to hold annual shareholder meetings,

Defendants have been justified in their failure to call and conduct such meetings over the past
few years because there has been an ongoing dispute regarding the ownership of the shares in the
Company.

7.

To constitute a proper demand for a special shareholder's meeting, the demand

must be signed and dated by a shareholder holding a ten percent ( 10%) interest in the company,
and must be delivered and addressed to the company's secretary. See Utah Code Ann.§ 16-10a702(l)(b). Utah law does not allow the shareholder demanding the meeting to fix the date, time
5

All percentages are approximate.

6

All percentages are approximate,

7

All percentages are approximate.

8

All percentages are approximate.
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and place for the meeting, but leaves such matters to the discretion of the Company and its Board
of Directors. See Utah Code Ann. § 16-1 0a-702.
8.

The February 2010 Demand did not comply with Utah law because it was not

addressed to the Company's secretary, and because it purported to fix the date, time and place for
the meeting. Alternatively, Defendants were justified in refusing to call the requested special
meeting because there was a dispute regarding the ownership of the shares in the Company.
9.

The April 2011 Demand did not comply with Utah law because it was signed and

sent by Plaintiffs' counsel, and was not signed and dated by any of the shareholders in the
company.

ORDER AND JUDGMENT
Based on the foregoing findings of fact and conclusions of law, and for good cause
appearing therefore, it is hereby ORDERED, ADJUDGED AND DECREED as follows:
1.

There are currently 125,700 issued and outstanding shares in the Company, with

Cuong owning 65,000 (or 51.71%) of those issued and outstanding shares, Muoi owning 40,000
(or 31.82%) of those issued and outstanding shares, Weiman owning 15,700 (or 12.49%) of
those issued and outstanding shares, and Olivia owning 5,000 (or 3.97%) of those issued and
outstanding shares.
2.

Lavinia is no longer a shareholder in the Company, all of her shares having been

redeemed by the Company on July 17, 2013.
3.

An annual meeting of the Company's shareholders shall be called by Defendants,

and such meeting shall be held within the next seventy-five (75) days. The date, time, location
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and agenda for this meeting shall be determined and established by Defendants, and the meeting
shall be noticed by Sylvia, as the Company's secretary, in accordance with the requirements of
Utah law. Votes at the meeting shall be taken in accordance with the shareholder percentages set
forth in paragraph 1, above.
4.

No special shareholders meeting need be called by Defendants at this time.

5.

The record date for the purpose of notice and fixing the shares eligible to

participate is September 5, 2013.
6.

The quorwn of shareholders will be consistent with the Corporate Bylaws

Admended [sic] March 26, 1999, paragraph 5.
DATED this 4 th day ofNovember, 2013.
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CERTIFICATE OF NOTIFICATION

I certify that a copy of the attached document was sent to the
following people for case 110913027 by the method and on the date
specified.
MAIL: RUSSELL T MONAHAN 323 S 600 E STE 200 SALT LAKE CITY, UT
84102-2161
MAIL: MICHAEL P PETROGEORGE 201 S MAIN ST STE 1800 POB 45898 SALT
LAKE CITY UT 84145-0898
11/04/2013

/s/ ANTHONY HENDRICKSON

Date:
Deputy Court Clerk

Printed: 11/04/13 12:14:41
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FILED DISTRICT COURT
Third Judicial District
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.

Deputy Clerk

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

WEIMAN HA, et al.,
Plaintiffs,
vs.

MEMORANDUM DECISION
REGARDING DEFENDANTS'
MEl',,'IORANDUM OF COSTS, AND
PLAINTIFFS' MOTION FOR
CLARIFICATION AND STAY

CUONG SI TRANG, et al.,
Defendants.

Case No. 110913027
Judge Su J. Chon

This matter is before the Court on the Plaintiffs' Motion for Stay, Plaintiffs' Motion
for Clarification, and Defendants' Motion for Costs. The motions were fully briefed and
noticed for submission on January 14 and February 4, 2014. The motions are ready for
decision.
Memorandum of Costs
Defendants filed seven types of costs that it believes should be awarded to them
as the successful parties at trial. Those costs were (1) the fee for the interpreter for
Defendants' initial consultation with Defendant Cuong Trang; (2) mediation fee for
August 9, 2012; (3) mediation fee for July 26, 2013; (3) DVD copy charges; (4) fees for

exhibit binders for use at trial; (5) fees for trial transcripts; (6) translation fee of the audio
-~

tape for April 1a. 201 O; and (7) parking fees at the Courthouse.
Rule 54(d) of the Utah Rules of Civil Procedure provides that a prevailing party
shall be awarded taxable costs.

Generally, the courts have distinguished legitimate

taxable costs from other expenses of litigation that may be necessary but are not
taxable. See Frampton v. Wilson. 605 P.2d 771, 774 (Utah Ct. App. 1990). Generally,
those costs are court costs, service of process fees, and witness fees. The courts have
also allowed mediation fees and deposition costs.

'When no statute governs a

particular item of expense, the allowance or disallowance of a particular item as a cost
falls within the sound discretion of the trial court." Stevenett v. Wal-Mart Stores, Inc.,
977 P.2d 508 (Utah Ct. App. 1999); see also, Frampton, 605 P.2d at 773-774. The
courts are allowed some discretion to award costs but those costs must be reasonable
and necessary.
Of those seven costs, the fees for interpreter for Defendants' initial consultation,
the DVD copy charges, fees for exhibit binders; trial transcript fees, parking fees, and
translation fee for the audio tape of the April 18th meeting are not permissible costs to
be taxed to the Plaintiffs. Defendants did not provide any basis for which these fees
could be awarded under Utah law. With respect to the mediation fees, those costs
appear to be reasonable and permissible under Utah law. See Stevenett, 975 P.2d at
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516-517. Plaintiffs did not make any objection as to the mediation fees, and they shall
be awarded. The total costs awarded to Defendants are $1,072.50.
Motion for Clarification
On November 4, 2013 the Court entered Findings of Fact and Conclusions of
Law. The Plaintiffs have appealed that decision to the Utah Court of Appeals. The
appellate court requested an affirmation that the Findings and Conclusions constitute a
final, appealable decision.

The Plaintiffs move this Court to clarify.

Because the

November 4 decision disposed of all remaining clauses of action, the Court affirms that
along with the award of costs herein, the Findings of Fact, Conclusions of Law and
Order are a final judgment and is certified pursuant to Rule 54, U.R.C.P.
Motion to Stay Proceedings
The Plaintiffs also move the Court to stay its Findings of Fact and Conclusions of
Law pending appeal, in particular, the Order and Judgment requiring the holding of a
shareholders' meeting. The Court ordered:
An annual meeting of the Compants shareholders shall be called by
Defendants, and such meeting shall be held within the next seventy-five
(75) days. The date, time, location and agenda for this meeting shall be
determined and established by Defendants, and the meeting shall be
noticed by Sylvia, as the Company's secretary, in accordance with the
requirements of Utah law. Votes at the meeting shall be taken in
accordance with the shareholder percentages set forth in paragraph 1,
above.
The Plaintiffs seek a stay of the shareholder's meeting. The Defendants respond
that the motion is moot because the shareholders' meeting was held on January 17
3

(within 75 days as ordered by the Court). The majority of shareholders attended the
meeting and elected officers.

The parties debate whether the meeting was valid

because notice of the meeting was sent on January 3, which is not at least 20 days'
notice as required in the Corporation Bylaws but which is at least 1O days1 notice under
Utah Code section 16-1 Oa-7O5(1).

Because the Court1s order referenced the

requirements of Utah law, the Court finds the Defendants1 argument more compelling in

that the notice period is 1O rather than 20 days, and as such 1 the meeting was valid.
The Court also notes that the Plaintiffs appear to have received prior notice of the
meeting but opted not to attend. The Plaintiffs' Motion to Stay is denied as moot.
For the forgoing reasons, the Court denies Plaintiffs' Motion to Stay, grants
Plaintiffs' Moti0n for Clarification, and denies Defendants' Motion for Costs. This is the
order of the Court and no further order is necessary.
DATED this 6th day of March, 2014.
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CERTIFICATE OF NOTIFICATION

I certify that a copy of the attached document was sent to the
following people for case 110913027 by the method and on the date
specified.
MAIL: RUSSELL T MONAHAN 323 S 600 E STE 200 SALT LAKE CITY, UT
84102-2161
MAIL: MICHAEL P PETROGEORGE 201 S MAIN ST STE 1800 POB 45898 SALT
LAKE CITY UT 84145-0898

Date:

03/06/2014

/s/ ANTHONY HENDRICKSON
Deputy Court Clerk

Printed: 03/06/14 16:31:54
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Appendix C

MICHAEL P. PETROGEORGE (8870)
NICOLE G. FARRELL (10130)
PARSONS BEHLE & LATIMER
One Utah Center
201 South Main Street, Suite 1800
Salt Lake City, UT 84111
Telephone: (801) 532-1234
Facsimile: (801) 536-6111
Email: ecf@parsonsbehle.com

Attorneys for Defendants

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
WEIMAN HA, et al.,

DEFENDANTS' INITIAL
DISCLOSURES

Plaintiffs,
vs.

Case No. 110913027

CU ONG TRANG, et al.,

Judge Sandra Peuler

Defendants.

Pursuant to Rule 26(a)(l) of the Utah Rules of Civil Procedure, Defendants Cuong Trang
and Sylvia Trang ("Defendants") make the following Initial Disclosures based on information
currently and reasonably available to them. Defendants reserve the right to supplement these
Initial Disclosures as discovery continues.
A.

Rule 26(a)(l)(A). Individuals Likely to Have Discoverable Information.

In addition to the individuals listed by Plaintiffs, the following individuals may have
discoverable information that Defendants may use to support their claims and defenses:

4849-5700-1230.2

1.

·..J

Subjects: Acquisition and ownership of shares of Southeast Supermarket;
requirements of bylaws of corporation; meetings held by corporation;
misconduct leading to Weiman Ha's removal as a director of corporation;
Muoi Ha's termination of employment

vJ

2.
vJ

Sylvia Trang
Secretary of Southeast Supermarket
Contact through counsel, Parsons Behle & Latimer

Subjects: Acquisition and ownership of shares of Southeast Supermarket;
requirements of bylaws of corporation; misconduct leading to Weiman
Ha's removal as a director of corporation; termination of Muoi Ha's
employment

Vi}

3.

:.;;

Cuong Si Trang
President and CEO of Southeast Supermarket
Contact through counsel, Parsons Behle & Latimer

Muoi Ha
c/o Russell Monahan

Subjects: Acquisition and ownership of shares of Southeast Supermarket;
termination of employment with corporation.

'

4.

Weiman Ha
c/o Russell Monahan

Subjects: Acquisition and ownership of shares of Southeast Supermarket;
misconduct leading to removal as director of corporation

..J
5.
vi)

Olivia Ha
c/o Russell Monahan

Subjects: Acquisition and ownership of shares of Southeast Supennarket

6.

Lavinia Ha
6639 Banning Dr.
Oakland, CA 94611

..;P

4849-5 700-1230.2

2

Subjects: Acquisition and ownership of shares of Southeast Supennarket;
meetings held by corporation; misconduct leading to Weiman Ha's
removal as director of corporation; termination of Muoi Ha's employment
with corporation

B.

Rule 26(a)(l)(B). Relevant Documents and Things.
Defendants identify the following categories of documents in their possession, custody,

or control that may be used to support their claims or defenses:
1.

Correspondence between the parties and the parties' counsel

2.

Corporate documents, including bylaws, articles of incorporation, and
corporate minutes

3.

Documents showing creation and acquisition of Southeast Supermarket,
ownership of shares, misconduct leading to Weiman Ha's removal as
director of corporation, termination of Muoi Ha's employment with
corporation.

These documents will be made available for inspection and copying at a time mutually
convenient to the parties.

C.

Rule 26(a)(l)(C). Computation of Damages.
Not applicable.

4849-5700-1230.2

3

D.

Rule 26(a)(l)(D). Insurance Agreements.

Not applicable because Plaintiffs have not asserted any claim for damages in this case.
DATED this 27th day of January, 2012.

•

M~PE~ROo~
NICOLE G. FARRELL
PARSONS BEHLE & LATIMER
Attorneys for Defendants

4849-5700-1230.2
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CERTIFICATE OF SERVICE

I hereby certify that on this 27th day of January, 2012, I caused to be sent via U.S. mail,
first class postage prepaid, a true and correct copy of the foregoing DEFENDANTS' INITIAL
DISCLOSURES to:

Russell T. Monahan
Jonathan D. Bletzacker
Cook & Monahan, P.C.
23 0 S. 500 East, Suite 465
Salt Lake City, Utah 84102
Phone: (801) 595-8600
Facsimile: (801) 595-8614
E-mail: russ@cooklawfirm.com
.. ::1
\I#

4849-5700-1230.2
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Appendix D

§ 16-10a-702. Special meeting, UT ST§ 16-10a-702
·-·-···-·-·-··- -------~---·-·--···-···-···---------- ----··--·---···-----

West's Utah Code Annotated
Title 16. Corporations
Chapter 10A. Utah Revised Business Corporation Act
Part 7. Shareholders
U .C.A. 1953 § 16-10a-702
§ 16-10a-702. Special meeting

Currentness
( 1) A corporation shall hold a special meeting of shareholders:

(a) on call of its board of directors or the person or persons authorized by the bylaws to call a special meeting; or

(b) if the holders of shares representing at least l 0% of all the votes entitled to be cast on any issue proposed to be considered
at the proposed special meeting sign, date, and deliver to the corporation's secretary one or more written demands for the
meeting, stating the purpose or purposes for which it is to be held.

(2) If not otherwise fixed under Sections 16-1 0a-703 or 16- 10a-707, the record date for determining shareholders entitled to
demand a special meeting pursuant to Subsection ( l )(b) is the earliest date of any of the demands pursuant to which the meeting
is called or the date that is 60 days prior to the date the first of the written demands pursuant to which the meeting is called
is received by the corporation, whichever is later.

(3) Special shareholders' meetings may be held in or out of this state at the place stated in or fixed in accordance with the bylaws.
If no place is stated or fixed in accordance with the bylaws, special meetings shall be held at the corporation's principal office.

(4) Only business within the purpose or purposes described in the meeting notice required by Subsection 16-1 0a-705 (3) may
be conducted at a special shareholders' meeting, unless notice of the meeting is waived by all shareholders pursuant to Section
16-1 0a-706.

Credits
Laws 1992, c. 277, § 60.

Notes of Decisions (3)
U.C.A. 1953 § 16-lOa-702, UT ST§ 16-l0a-702
Current through 2014 General Session.
End

or Document

,,., 2015 Thomson Reuters. No claim to original U.S. Gov-:-mmcnt \Vorks.
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§ 16-10a-807. Resignation of directors, UT ST§ 16-10a-807

-···--------·--····------ ----------·-·--·-··-·

West's Utah Code Annotated
Title 16. Corporations
Chapter 10A. Utah Revised Business Corporation Act
Part 8. Directors and Officers
U.C.A. 1953 § 16-10a-807
§ 16-10a-807. Resignation of directors

Currentness
( 1) A director may resign at any time by giving a written notice of resignation to the board of directors, the board's chair, or
the corporation's secretary.

(2)(a) A resignation of a director is effective when the notice is received by the corporation unless the notice specifies a later
effective date or an effective date determined by the happening of an event.

(b) A notice of resignation that is conditioned upon failing to receive a specified vote for election as a director may provide
that it is irrevocable.

(3) A director who resigns may deliver to the division for filing a statement of the director's resignation pursuant to Section
l 6-1 0a-1608.

Credits
Laws 1992, c. 277, § 86: Laws 2007, c. 85, § 2, cff. April 30, 2007.

U.C.A. 1953 § 16-l0a-807, UT ST§ 16-l0a-807
Current through 2014 General Session.
End

or Dol'umcnt

- ---------- ------ -· ···- --··-
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§ 16-10a-808. Removal of directors by shareholders, UT ST§ 16-10a-808
·---··-•---------··-----~
-·--·--···.

--------------------------

West's Utah Code Annotated
Title 16. Corporations
Chapter 10A. Utah Revised Business Corporation Act
Part 8. Directors and Officers
U.C.A. 1953 § 16-10a-808
§ 16-10a-808. Removal of directors by shareholders

Currentness
( 1) The shareholders may remove one or more directors with or without cause unless the articles of incorporation provide that
directors may be removed only for cause.

(2) If a director is elected by a voting group of shareholders, only the shareholders of that voting group may participate in the
vote to remove him.

(3) If cumulative voting is in effect, a director may not be removed if the number of votes sufficient to elect the director under
cumulative voting is voted against removal. If cumulative voting is not in effect, a director may be removed only if the number
of votes cast to remove the director exceeds the number of votes cast against removal.

(4) A director may be removed by the shareholders only at a meeting called for the purpose of removing the director and the
meeting notice shall state that the purpose, or one of the purposes, of the meeting is removal of the director.

(5) A director who is removed pursuant to this section may deliver to the division for filing a statement to that effect pursuant
to Section 16- l Oa-1608.

Credits
Laws 1992, c. 277, § 87; Laws 2010, c. 378, § 272, eff. May 11, 2010.

Notes of Decisions (5)

U.C.A. 1953 § 16-l0a-808, UT ST§ 16-lOa-808
Current through 2014 General Session.
End of Docmm·nt
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§ 16-1 0a-809. Removal of directors by judicial proceeding, UT ST § 16-1 0a-809
.. .-•-·-•·--··-·······--·-·····-•-·-··------· -·•·--·-··--··-·••·••--·--··-·--•····--·--··--··--•-·••·-·----------

West's Utah Code Annotated
Title 16. Corporations
Chapter 10A. Utah Revised Business Corporation Act
Part 8. Directors and Officers
U.C.A. 1953 § 16-10a-809
§ 16-10a-809. Removal of directors by judicial proceeding

Currentness
(I) The district court of the county in this state where a corporation's principal office is located or, if it has no principal office in
this state, the district court for Salt Lake County may remove a director in a proceeding commenced either by the corporation
or by its shareholders holding at least l 0% of the outstanding shares of any class if the court finds that:

,,_J

(a) the director engaged in fraudulent or dishonest conduct or gross abuse of authority or discretion with respect to the
corporation; and

(b) removal is in the best interest of the corporation.

(2) The court that removes a director may bar the director from reelection for a period prescribed by the court.

(3) If shareholders commence a proceeding under Subsection ( 1), they shall make the corporation a party defendant.

(4) A director who is removed pursuant to this section may deliver to the division for filing a statement to that effect pursuant
to Section 16-1 0a-1608.

Credits
Laws 1992, c. 277, § 88~ Laws 2008, c. 364, § 26. eff. May 5, 2008.

Notes of Decisions (l)

U.C.A. 1953 § 16-l0a-809, UT ST§ 16-l0a-809
Current through 2014 General Session.
l'.:ml of Document

t;: 2015 Thomson R..:ut..:rs. No daim h.) \_)riginal U.S. Government \Vorh.

§ 16-1 0a-1608. Statement of person named as director or officer, UT ST § 16-1 0a-1608

KeyCite
Yellow Flag - Negative Treatment
Proposed Legislation

West's Utah Code Annotated
Title 16. Corporations
Chapter 10A. Utah Revised Business Corporation Act
Part 16. Records, Information, and Reports
U.C.A. 1953 § 16-1oa-1608
§

16-10a-1608. Statement of person named as director or officer
Currentness

( 1) Any person named as a director or officer of a domestic or foreign corporation in an annual report or other document on file
with the division may, if he does not hold the named position, deliver to the division for filing a statement setting forth:

(a) his name;

(b) the domestic or foreign corporation's name;

(c) information sufficient to identify the report or other document in which he is named as a director or officer; and

(d) the date on which he ceased to be a director or officer of the domestic or foreign corporation, or a statement that he did
not hold the position for which he was named in the corporate report or other document.

Credits
Laws 1992. c. 277, § 194.

U.C.A. 1953 § 16-l0a-1608, UT ST§ 16-l0a-1608
Current through 2014 General Session.

•·-•------------------------------------------------End of Docuna•nt
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RULE 14. THIRD-PARTY·PRACTICE, UT R RCP Rule 14

-----~----··-··

-·------·-- -·---··-·· ·-------------

---·- ·-·-•------~---.. ~-----•·-· - - -

West's Utah Code Annotated
State Court Rules
Utah Rules of Civil Procedure (Refs & A1mos)
Part III. Pleadings, Motions, and Orders
Utah Rules of Civil Procedure, Rule 14
RULE 14. THIRD-PAR1Y PRACTICE

Currentness
(a) When defendant may bring in third party. At any time after commencement of the action a defendant, as a third-party
plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to him
for all or part of the plaintiffs claim against him. The third-party plaintiff need not obtain leave to make the service ifhe files
the third-party complaint not later than 14 days after he serves his original answer. Otherwise he must obtain leave on motion
upon notice to all parties to the action. The person served with the summons and third-party complaint, hereinafter called the
third-party defendant, shall make his defenses to the third-party plaintiffs claim as provided in Rule 12 and his counterclaims
against the third-party plaintiff and cross-claims against other third-party defendants as provided in Rule 13. The third-party
defendant may assert against the plaintiff any defenses which the third-party plaintiff has to the plaintiffs claim. The third-party
defendant may also assert any claim against the plaintiff arising out of the transaction or occurrence that is the subject matter
of the plaintiffs claim against the third-party plaintiff. The plaintiff may assert any claim against the third-party defendant
arising out of the transaction or occurrence that is the subject matter of the plaintiffs claim against the third-party plaintiff, and
the third-party defendant thereupon shall assert his defenses as provided in Rule 12 and his counterclaims and cross-claims as
provided in Rule 13. A third-party defendant may proceed under this rule against any person not a party to the action who is or
may be liable to him for all or part of the claim made in the action against the third-party defendant.

(b) When plaintiff may bring in third party. When a counterclaim is asserted against a plaintiff, he may cause a third party
to be brought in under circumstances which under this rule would entitle a defendant to do so.

Credits
[Amended effective May 1, 2014.]

Notes of Decisions (32)
Rules Civ. Proc., Rule 14, UT R RCP Rule 14
Current with amendments received through 11/15/14
End uf Document
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RULE 54. JUDGMENTS; COSTS, UT R RCP Rule 54

·--·· ···-----·--···--····-··-·--·-··--·---······-···--- ·•--·----------

---------···-·--·-------- - - - - - - - -

West's Utah Code Annotated
State Court Rules
Utah Rules of Civil Procedure (Refs & Annas)
Part VII. Judgment
Utah Rules of Civil Procedure, Rule 54
RULE 54. JUDGMENTS; COSTS
Currentness
(a) Definition; form. "Judgment" as used in these rules includes a decree and any order from which an appeal lies. A judgment
need not contain a recital of pleadings, the report of a master, or the record of prior proceedings. Judgments shall state whether
they are entered upon trial, stipulation, motion or the court's initiative; and, unless otherwise directed by the court, a judgment
shall not include any matter by reference.

(b) Judgment upon multiple claims and/or involving multiple parties. When more than one claim for relief is presented in
an action, whether as a claim, counterclaim, cross claim, or third party claim, and/or when multiple parties are involved, the
court may direct the entry of a final judgment as to one or more but fewer than all of the claims or parties only upon an express
determination by the court that there is no just reason for delay and upon an express direction for the entry of judgment. In the
absence of such determination and direction, any order or other form of decision, however designated, that adjudicates fewer
than all the claims or the rights and liabilities of fewer than all the parties shall not terminate the action as to any of the claims
or parties, and the order or other form of decision is subject to revision at any time before the entry of judgment adjudicating
all the claims and the rights and liabilities of all the parties.

(c) Demand for judgment.

(c)(l) Generally. Except as to a party against whom a judgment is entered by default, and except as provided in Rule 8(a),
every final judgment shall grant the relief to which the party in whose favor it is rendered is entitled, even if the party has not
demanded such relief in his pleadings. It may be given for or against one or more of several claimants; and it may, when the
justice of the case requires it, determine the ultimate rights of the parties on each side as between or among themselves.

(c)(2) Judgment by default. A judgment by default shall not be different in kind from, or exceed in amount, that specifically
prayed for in the demand for judgment.

(d) Costs.

(d)(l) To whom awarded. Except when express provision therefor is made either in a statute of this state or in these rules, costs
shall be allowed as of course to the prevailing party unless the court otherwise directs; provided, however, where an appeal or
other proceeding for review is taken, costs of the action, other than costs in connection with such appeal or other proceeding
for review, shall abide the final determination of the cause. Costs against the state of Utah, its officers and agencies shall be
imposed only to the extent permitted by law.

--•-------··--~
----------------•--•
'/'/::stla•:vNext@ 20 '1 S Thomson Reuters. No c!c1im to original U.S. Goverrnnent Works.

RULE 54. JUDGMENTS; COSTS, UT R RCP Rule 54

(d)(2) How assessed. The party who claims his costs must within 14 days after the entry of judgment serve upon the adverse
party against whom costs are claimed, a copy of a memorandum of the items of his costs and necessary disbursements in the
action, and file with the court a like memorandum thereof duly verified stating that to affiant's knowledge the items are correct,
and that the disbursements have been necessarily incurred in the action or proceeding. A party dissatisfied with the costs claimed
may, within 7 days after service of the memorandum ofcosts, file a motion to have the bill of costs taxed by the court.
A memorandum of costs served and filed after the verdict, or at the time of or subsequent to the service and filing of the findings
of fact and conclusions of law, but before the entry of judgment, shall nevertheless be considered as served and filed on the
date judgment is entered.

(e) Interest and costs to be included in the judgment. The clerk must include in any judgment signed by him any interest
on the verdict or decision from the time it was rendered, and the costs, if the same have been taxed or ascertained. The clerk
must, within two days after the costs have been taxed or ascertained, in any case where not included in the judgment, insert the
amount thereof in a blank left in the judgment for that purpose, and make a similar notation thereof in the register of actions
and in the judgment docket.

Credits
[Amended effective January 1, 1985; November 1, 2003; November 1, 2011; May 1, 2014.]

Notes of Decisions (278)
Rules Civ. Proc., Rule 54, UT R RCP Rule 54
Current with amendments received through 11/15/14
End of Docum~nt
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RULE 801. DEFINITIONS THAT APPLY TO THIS ARTICLE; ... , UT R REV Rule 801

··--·--··---·····-•·-····•·--------··----····-------

-------------·--------·-·

West's Utah Code Annotated
State Court Rules
Utah Rules of Evidence (Refs & A1mos)
Article VIII. Hearsay
Utah Rules of Evidence, Rule 801
RULE

801.

DEFINITIONS THAT APPLY TO THIS ARTICLE; EXCLUSIONS FROM HEARSAY
Currentness

(a) Statement. "Statement" means a person's oral assertion, written assertion, or nonverbal conduct, if the person intended it
as an assertion.

(b) Declarant. "Declarant" means the person who made the statement.

(c) Hearsay. "Hearsay" means a statement that:

( 1) the declarant does not make while testifying at the current trial or hearing; and

(2) a party offers in evidence to prove the truth of the matter asserted in the statement.

(d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay:

( 1) A Declarant-Witness 's Prior Statement. The declarant testifies and is subject to cross-examination about a prior statement,
and the statement:

(A) is inconsistent with the declarant's testimony or the declarant denies having made the statement or has forgotten, or

(B) is consistent with the declarant's testimony and is offered to rebut an express or implied charge that the declarant
recently fabricated it or acted from a recent improper influence or motive in so testifying; or

(C) identifies a person as someone the declarant perceived earlier.

(2) An Opposing Party's Statement. The statement is offered against an opposing party and:

(A) was made by the party in an individual or representative capacity;

(8) is one the party manifested that it adopted or believed to be true;

/,'::=;r.:,t[,y:;Nex.t
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(C) was made by a person whom the party authorized to make a statement on the subject;

(D) was made by the party's agent or employee on a matter within the scope of that relationship and while it existed; or

(E) was made by the party's coconspirator during and in furtherance of the conspiracy.

Credits
[Amended effective October 1, 1992; December 1, 2011.]

Editors' Notes
2011 ADVISORY COMMITTEE NOTE
The language of this rule has been amended as part of the restyling of the Evidence Rules to make them more easily understood
and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only. There is no
intent to change any result in any ruling on evidence admissibility.

ADVISORY COMMITTEE NOTE
Subsection (a) is in accord with Rule 62(1), Utah Rules of Evidence (1971).
Subsection (b) is in accord with Rule 62(2), Utah Rules of Evidence (1971). The hearsay rule is not applicable in declarations
of devices and machines, e.g., radar. The definition of "hearsay" in subdivision (c) is substantially the same as Rule 63, Utah
Rules of Evidence ( 1971 ).
Subdivision (d)(l) is similar to Rule 63(1), Utah Rules of Evidence (1971). It deviates from the federal rule in that it allows use
of prior statements as substantive evidence if ( 1) inconsistent or (2) the witness has forgotten, and does not require the prior
statement to have been given under oath or subject to perjury. The former Utah rules admitted such statements as an exception
to the hearsay rule. See California v. Green, 399 U.S. 149 (1970), with respect to confrontation problems under the Sixth
Amendment to the United States Constitution. Subdivision (d){l) is as originally promulgated by the United States Supreme
Court with the addition of the language "or the witness denies having made the statement or has forgotten" and is in keeping
with the prior Utah rule and the actual effect on most juries.
Subdivision (d){l)(B) is in substance the same as Rule 63(1), Utah Rules of Evidence (1971). The Utah court has been liberal
in its interpretation of the applicable rule in this general area. State v. Sibert. 6 Utah 2d 198, 310 P.2d 388 (l 957).
Subdivision (d)(l)(C) comports with prior Utah case law. State v. Owens, 15 Utah 2d 123,388 P.2d 797 (1964); State v. Vasquez.
22 Utah 2d 277,451 P.2d 786 (1969).
The substance of subdivision (d)(2){A) was contained in Rules 63(6) and (7), Utah Rules of Evidence (1971), as an exception
to the hearsay rule.
Similar provisions to subdivisions (d)(2)(B) and (C) were contained in Rule 63(8), Utah Rules of Evidence (1971), as an
exception to the hearsay rule.
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Rule 63(9), Utah Rules of Evidence ( 1971), was of similar substance and scope to subdivision (d)(2)(D), except that Rule 63(9)
required that the declarant be unavailable before such admissions are received. Adoptive and vicarious admissions have been
recognized as admissible in criminal as well as civil cases. State v. Kerekes, 622 P .2d 1161 (Utah 1980).
Statements by a coconspirator of a party made during the course and in furtherance of the conspiracy, admissible as non-hearsay
under subdivision (d)(2)(E), have traditionally been admitted as exceptions to the hearsay rule. State v. Erwin, 10 I Utah 365,
120 P .2d 285 (l 941 ). Rule 63(9)(b ), Utah Rules of Evidence ( 1971 ), was broader than this rule in that it provided for the
admission of statements made while the party and declarant were participating in a plan to commit a crime or a civil wrong if
the statement was relevant to the plan or its subject matter and made while the plan was in existence and before its complete
execution or other termination.

Notes of Decisions ( 117)
Rules of Evid., Rule 801, UT R REV Rule 80 l
Current with amendments received through 11 / l 5/ l 4
l:nd of Docurnml
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RULE 803. EXCEPTIONS TO THE RULE AGAINST ... , UT R REV Rule 803
•·---·-·--·--·-----·--···-----·····-

----

West's Utah Code Annotated
State Court Rules
Utah Rules of Evidence (Refs & Annos)
Article VIII. Hearsay
Utah Rules of Evidence, Rule 803
RULE 803. EXCEPTIONS TO THE RULE AGAINST HEARSAY--REGARDLESS
OF WHETHER THE DECLARANT IS AVAILABLE AS A WITNESS
Currentness
The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

( l) Present Sense Impression. A statement describing or explaining an event or condition, made while or immediately after
the declarant perceived it.

(2) Excited Utterance. A statement relating to a startling event or condition, made while the declarant was under the stress
of excitement that it caused.

(3) Then-Existing Mental, Emotional, or Physical Condition. A statement of the declarant's then-existing state of mind (such
as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but
not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or
terms of the declarant's will.

(4) Statement Made for Medical Diagnosis or Treatment. A statement that:

{A) is made for--and is reasonably pertinent to--medical diagnosis or treatment; and

(B) describes medical history; past or present symptoms or sensations; their inception; or their general cause.

(5) Recorded Recollection. A record that:

(A) is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately;

(B) was made or adopted by the witness when the matter was fresh in the witness's memory; and

(C) accurately reflects the witness's knowledge.
If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party.

--------------------------····----·---··--------'/,'-:!:;.ll.,:,,:vNext ((• :2C.
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(6) Records of a Regularly Conducted Activity. A record of an act, event, condition, opinion, or diagnosis if:

(A) the record was made at or near the time by--or from information transmitted by--someone with knowledge;

(B) the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling,
whether or not for profit;

(C) making the record was a regular practice of that activity;

(D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that
complies with Rule 902( 11) or ( 12) or with a statute permitting certification; and

(E) neither the source of information nor the method or circumstances of preparation indicate a lack of trustworthiness.

(7) Absence of a Record of a Regularly Conducted Activity. Evidence that a matter is not included in a record described in
paragraph (6) if:

(A) the evidence is admitted to prove that the matter did not occur or exist;

(B) a record was regularly kept for a matter of that kind; and

(C) neither the possible source of the information nor other circumstances indicate a lack of trustworthiness.

(8) Public Records. A record or statement of a public office if:

(A) it sets out:

(i) the office's activities;

(ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by
law-enforcement personnel; or

(iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation;
and

(B) neither the source of information nor other circumstances indicate a lack of trustworthiness .

.. ·-·--
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RULE 803. EXCEPTIONS TO THE RULE AGAINST ... , UT R REV Rule 803

(9) Public Records of Vital Statistics. A record of a birth, death, or marriage, if reported to a public office in accordance
with a legal duty.

(10) Absence of a Public Record. Testimony--or a certification under Rule 902--that a diligent search failed to disclose a
public record or statement if the testimony or certification is admitted to prove that:

(A) the record or statement does not exist; or

(B) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind.

( 11) Records ofReligious Organizations Concerning Personal or Family History. A statement of birth, legitimacy, ancestry,
marriage, divorce, death, relationship by blood or marriage, or similar facts of personal or family history, contained in a
regularly kept record of a religious organization.

( 12) Certificates of Marriage, Baptism, and Similar Ceremonies. A statement of fact contained in a certificate:

(A) made by a person who is authorized by a religious organization or by law to perform the act certified;

(B) attesting that the person performed a marriage or similar ceremony or administered a sacrament; and

(C) purporting to have been issued at the time of the act or within a reasonable time after it.

(13) Family Records. A statement of fact about personal or family history contained in a family record, such as a Bible,
genealogy, chart, engraving on a ring, inscription on a portrait, or engraving on an um or burial marker.

( 14) Records of Documents That Affect an Interest in Property. The record of a document that purports to establish or affect
an interest in property if:

(A) the record is admitted to prove the content of the original recorded document, along with its signing and its delivery
by each person who purports to have signed it;

{B) the record is kept in a public office; and

(C) a statute authorizes recording documents of that kind in that office.

( 15) Statements in Documents That Affect an Interest in Property. A statement contained in a document that purports to
establish or affect an interest in property if the matter stated was relevant to the document's purpose--unless later dealings
with the property are inconsistent with the truth of the statement or the purport of the document.
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(16) Statements in Ancient Documents. A statement in a document that is at least 20 years old and whose authenticity is
established.

( 17) Market Reports and Similar Commercial Publications. Market quotations, lists, directories, or other compilations that
are generally relied on by the public or by persons in particular occupations.

( 18) Statements in Learned Treatises, Periodicals, or Pamphlets. A statement contained in a treatise, periodical, or pamphlet

if:

(A) the statement is called to the attention of an expert witness on cross-examination or relied on by the expert on direct
examination; and

(B) the publication is established as a reliable authority by the expert's admission or testimony, by another expert's
testimony, or by judicial notice.

If admitted, the statement may be read into evidence but not received as an exhibit.

(19) Reputation Concerning Personal or Family History. A reputation among a person's family by blood, adoption, or
marriage--or among a person's associates or in the community--concerning the person's birth, adoption, legitimacy, ancestry,
marriage, divorce, death, relationship by blood, adoption, or marriage, or similar facts of personal or family history.

(20) Reputation Concerning Boundaries or General History. A reputation in a community--arising before the controversy-concerning boundaries of land in the community or customs that affect the land, or concerning general historical events
important to that community, state, or nation.

(21) Reputation Concerning Character. A reputation among a person's associates or in the community concerning the person's
character.

(22) Judgment of a Previous Conviction. Evidence of a final judgment of conviction if:

(A) the judgment was entered after a trial or guilty plea, but not a nolo contendere plea;

(B) the conviction was for a crime punishable by death or by imprisonment for more than a year;

(C) the evidence is admitted to prove any fact essential to the judgment; and

(D) when offered by the prosecutor in a criminal case for a purpose other than impeachment, the judgment was against
the defendant.
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The pendency of an appeal may be shown but does not affect admissibility.

(23) Judgments Involving Personal, Family, or General History or a Boundary. A judgment that is admitted to prove a matter
of personal, family, or general history, or boundaries, if the matter:

(A) was essential to the judgment; and

(B) could be proved by evidence of reputation.

(24) [Other exceptions.] [Transferred to Rule 807.]

Credits
[Amended effective October 1, 1992; November 1, 2001; November 1, 2004; December 1, 2011.]

Editors' Notes
2011 ADVISORY COMMITTEE NOTE
The language of this rule has been amended as part of the restyling of the Evidence Rules to make them more easily understood
and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only. There is no
intent to change any result in any ruling on evidence admissibility. This rule is the federal rule, verbatim.

ADVISORY COMMITTEE NOTE
This rule is the federal rule verbatim. The 2001 amendment adopts changes made to Federal Rule of Evidence 803(6) effective
December 1, 2000.
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